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PETITION of CHARLEs Brows Writer to the Signet, ROBERT
HexpersoN of Cleogh-head, and Jorx MurrAY of Murray-

thwaite. |
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RCHIBALD DOUGLAS of Dornock deceafed, was
debror to Thomas Bell in Ecclefechan, alfo deceafed, in the
fum of 74 /. Sterling, with intereft and penalty conftituted

by bond, bearing date 20th March 1758,

‘This bond Mr Bell affigned and made over to Robert Dalrymple Dec. i6.
writer to the fignet, in truft, for the purpofe of leading an adjudica- '75%
tion again{t the eftate of Dornock. * - »

Mr Dalrymple accordingly led an adjudication, after which he re- July 26.
conveyed the bond, with the adjudication following thereon, to the 1793
faid Thomas Bell ; and Mr Bell foon afterwards conveyed the fame 4,
in favours of the refpondent John Henderfon. ‘,“23‘*

The eftate of Dornock having been fequeftrated, a ranking and '
fale was brought by fome of the creditors ; and, as the deed of retro-
ceflion, above mentioned, was not produced in' the ranking, Mr
Dalrymple was, of courfe, ranked for the accumulate fum in the ad-
judication, which had ftood in his perfon as truftee for Mr Bell,
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Mr Dalrymple died in the year 1765, having previoudly executed
a fettlement, conveying his whole eftate, heritable and moveable,
in favours of the peritioners, a!@?t with: Alexander Orr writer to
the fignet, and certain other perfons, for the ufes and purpofes
therein {pecified ; any three of the truftees ‘being declared to be a
quorum, 5 ‘ 5

Thefe gentlemen having accordingly accepted of the truft-right,
exccuted a factory in favours of Mr Alexander Orr, one of their
number. This factory proceeds upon the recital of the truft-deed,
¢ and that it wag neceflary a facor thould be appointed, for inga-

thering the means and eftate of the faid Robert Dalrymple ; and
*‘ that Alexander Orr, one of the truftees, had agreed ta aceept of
* the faid office of fator: Therefore, they nominate, conftitute, .
and appoint the faid Alexander Orr to be their fa@or, with power
to him to uplift, ingather, call for, purfue, difcharge, or convey
all debts and fums of money, heritable or moveable, due or owing
to the faid deceafed Robert Dalrymple, by bonds, bills, decreets,
accompts, or any other manner of way generally or fpecially af-
figned by the faid ferlement, with the annualrents, &c.; decla-
ring, that he fhall not be liable for omiffions or negligence of any
* kind, but only for his real and a&ual intromifkons.”
~ The eftate of Dornock was fold in the year 1768, at which time
the debt, to which the refpondent had got right in manner above
mentioned, amounted to 1344 1435, 6 d. Sterling, bearing intereft
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from that period. And, of this date, an application was made to

your Lordihips, in nameof Mr Dalrymple’s trufless, in confequence
of which they obtained aninterim a@ and warrant upon Mr Willi-
am Alexander, one of the purchafers, decerning and ordaining him
to make pryment to the truflees of the faid Robert Dalrymple, of a
variety of fums contained in different adjudications, led at Mr Dal-
rymple’s inflance, for his own behoof, and as truftee for others ; and,
amongft thefe, the debt above mentioned, belonging to the refpon-
dent. . e

This a&t and warrant, in favours of the truftees, they extraded,
and Mr Orr, their fadtor, reccived payment of the whole debts there-
in contained, upon which occafion Mr Orr exccuted a difcharge and
afignation, ** mn favours of Mr Alexander, of the whole debts and
** fums of money for which the above aét and warrant was obrain-
“ ed; and, ar the fame time, delivered up, inter alid, the refpon-
“ dent’s grounds of debt and diligence.” This dife proceeds
upon the recital of Mr Orr's faltory above mentioned, from the
truftees ; and after narrating the fundry grounds of debt, and, a-
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mongft the reft, that of the purfuer’s. . It fubfumes, “ and nosw,
“ feeing that the faid Williara Alexander has made payment to me,
“ the faid Alexander Orr, as faélor for the trufiecs of the feid Robert
““ Datrymple, of the fum of 3465/ 175 1 4. in full of the debts con-
* tained in the faid warrant, and intereft thereof from and fince the
term of Whitfunday 1768 to the date hereof, making together the
fam'of 4027 1. 15, 35 4. Sterling, whereof 1 hereby grant the re-
ceipt ; therefore, wit ye me, as faflor fore/aid, and as having power
by my faid factory, not only to difcharge, but to aflign the feve-
ral debts before recited ; to have exanered and difcharged, &c.”
and, by this difcharge, Mr Orr binds the truftees in warrandice,
and gave them credic for the whole fum received..

Thefe operations were perfectly unknown to the refpondent, who
refides at a diftance from Edinburgh, and had no agent there to ad-
vert to his intereft. Bur, having heard that the debts upon the e-
ftate of Dornock were paying ofl, he began to make enquiry about
his, and learned, accidentally, that it had been uplifted by Mr Orr
in the manner above mentoned, as faQor for Mr Dalrymple's tru-
ftees, Upon receiving this information, the refpondent came to E-
dmburgh, m the full expeQation of receiving his maney ; but Mr
‘Orr put him off, for this time, upon fome frivolous pretence. The
refpondent again applied, and met with another delay ; and, in this
manner, he went on, traveling from Dumfriesthire to Edinburgh
once or twice eacl Seflion, and receiving one evalive anfwer after
another, from the year 1771 till Mr Orr’s death in 1774,

The refpondent then applied to the truftees, who told him, that
they would have nothing to do, either with him or his money ;
and that he might feck it from Mr Orr's reprefentatives in what-
ever manner he thought proper.. .

The refpondent, fecing no-chance of recovering his money in any
other fhape, was obliged to raife the prefent adtion againft Mr
Dalrymple’s truftees ; and the Lord Elliock, Ordinary, having pro-
nounced repeated interlocutors, finding thefe gentlemen liable to re-
peat, and pay back to the refpondent his money, which had been fo
improperly intromitted with by their faor, they have prefented a
reclaiming petition, which your Lordthips have appointed to be
anfwered.

The claim made by the refpondent refts upon a very fimple foot-
ing, and does not feem to be attended with any fort of difficulty. It
is not difputed, that the refpondent had right to the above-mention-
ed debt, for which Mr Dalrymple ftood ranked upon the eftate of
Dornock, but the truftees of Mr Dalrymple, applied to the Court,
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in their own name, and obtained a warrant upon Mr Alexander, the
purchafer, to pay this money fo them, alonglt with a number of
other debts, which ftood in the perfon of Mr Dalrymple ; after ob-
raining which warrant, and by virtue of a fattory, granted by them,
Mr Orr uplifts the money, under the exprefs character of factor for
Mr Dalrymple’s truftees ; having, at the fame time, difcharged the
debt, and delivered up the vouchers and diligence ; and the whole
{fum fo received, he entered in his accompts, to the credit of the truit
cftate. The trufiees, therefore, have intromitted with money be-
longing to the refpondent, by the hands of Mr Orr the factor; and,
it muft appear but reafonable, that they fhould be obliged to account
to him for the fame.  The defences ftated in this petition againft
this claim, admit of an eafy anfwer.

It is faid, that Mr Orr, when he uplifted this money, was acting
in the chara&er of agent for the refpondent, and not as factor for the
petitioners ; and that the bufinefs was tranfacted in the way above
defcribed, merely in order to {ave expence. : ‘

But the refpondent does peremptorily deny, that he ever employ-
ed Mr Orr to alt as his agent, or authorifed him to uplift the
money ; and there is already in procefs undoubted evidence of "
the contrary. The application for a warrant upon the purchafer, was
exprefsly made in name of the truftees ; and a warrant was granted,
ordaining the feveral debts to be paid to them, When Mr Orr up-
lifted the money, he granted a difcharge and aflignation to Mr
Alexander, wherein it 1s exprefsly fet forth, that he was a&ing in
the character of factor for Mr Dalrymple’s truftees; and from Mr
Orr’s books, it appears, that the money when paid, was immediately
put to the credit of the truft eftate ; whereas, if Mr Orr had been
tranfa@ing this matter as ageat for the refpondent, the debt, when
paid, would have unqueftionably been placed to the refpondent’s =
credit, and Mr Orr would have further ftated an allowance for his

trouble and expence in recovering the money ; fo that the allegeance
made in the petition is not only unfupported by evidence, butis
clearly difproved by évery one. circumftance attending the tranf-
action. : S LRSHD ; ey

The refpondent, who is totally unacquainted with bufinefs him~
{elf, may have been too inattentive in not employing an agent at
Edinburgh to look after his intereft; but this certainly could be n
reafon for the truftees and their factor uplifting a debt to

o which, i
is admitted, the refpondent had a juft right, and fb.nlcé ¢ th
now refufing to account to him for the money. g iy
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The petitioners further plead, That, by the terms of Mr Dal-
rymple’s truft-right, they are authorifed to appoint fa®ors for whom
they are not to be anfwerable ; nor are they to be liable for omif-
fions, but each of them only for his atual and perfonal intromif-
fions. ; s

But the refpondent humbly maintains, That whatever effet this
claufe might have in a queftion with Mr Dalrymple or his heirs, it
can be of no avail againft the legal claims of third parties, who had
no concern in the truft-right, The refpondent’s anthor, Mr Bell,
had conveyed his debt in truft to Mr Dalrymple, who, of confe-
quence, was anfwerable for diligence in difcharging this truft, ac-
cording to the ordinary rules of law ; and if Mr Dalrymple chofe to
appoint truftees of his own, who, by their acceptance, came in his
place, and undertook the execution of that truft, he certainly could
not, by any a or deed, to which the refpondent was not a party,
difcharge either himfelf or them from the ordinary obligations in-
cumbent upon a truftee.

But fill lefs can the petitioners be allowed to {helter themfelves
nnder any particular expreflions of the truft-right, when it is con-
fidered that Mr Dalrymple, having previoufly reconveyed to Mr Bell
the debt in queftion, with the adjudication following thercon, could
1ot make over this debt to his trultees, or authorife them to interfere
at all in the matter. When the trullees, therefore, applied to your
Lordfhips, in their own name, for an.order upon Mr Alexander to
pay this debt to them, along{t'with a number of others, and when,
in confequence of fuch warrant, the money was uplifted by the tru-
flees, or by Mr Orr their faQor, which can make no difference, it is
impoflible to maintain, that the terms of Mr Dalrymple’s trufl-right
can exempt them from accounting to the refpondent in the fame way
as the law oUliges all perfons to do, who have, at their own hand,
intromitted with money belonging te another,

What may be the real ftate of accompts betwixt the petitioners
and Mr Orr their fadtor, which aré now under {ubmiflion to Mr
Firqubarfon, the refpondent does not know with certainty, nor is
he bound to enquire: only, he hasbeen informed, that by Mr Orr’s
accompts, there is a balance of 20004 in his favour, exclufive of his
charge for trouble, in colledling and managing the truft-eftate ; and
that objeélions having been made to thefc accompts, anfwers were
lodwed thereto for Mr Orr's reprefentatives, more than a twelve-
ma~th ago, to which the truftees have not yet found leifure to
reply.
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But, as Mr Orr, in uplifting the refpondems ‘money, alted in
name of the petitioners, the refpondent holds thcmto be anfwerable
for the money, after which they may fettle their accompts with
their facor Mr Orr, within fuch a time, and in fuch manner as

they beil can,
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In re/pect whereof, &e.
ROBERT BLAIR.




